To the expert committee for carrying out expert appraisal of technical regulations “On sea transport and the related infrastructure safety”
SPECIAL OPINION

to the Protocol of the session of the expert committee for carrying out expert appraisal of technical regulations “On sea transport and the related 

infrastructure safety” dated February 1, 2010,

by the member of the expert committee, M. I. Ognev (the expert) 
The expert profile:

Ognev Michael Ivanovich. The higher education – Leningrad Academy of Sea Engineering named after Admiral Makarov, mechanic engineer. The period of service at the vessels of North Shipping Company is 14 years (1973-1987). Has the first rate mechanic diploma. Worked as the senior mechanic. 1987-2005 worked at the Chief Directorate of Russian Maritime Register of Shipping (USSR Register), the head of the industrial service, the chief of the agency for certification of shipboard and industrial equipment. Since 2005 up to the present day – the chief of the expert organization, Director General of International Dangerous Goods and Containers Association (pluralistically), the chief editor of “Dangerous Goods and Containers” journal, the member of the expert committee of Federal Council for Sea and River Transport, industrial safety expert certified at the Central Accreditation Committee of Rostekhnadzor. 
The subject of expert appraisal:

Draft technical regulations “On sea transport and the related infrastructure safety” (hereinafter referred to as Regulations) with annexes and other accompanying documents to the technical regulations, including draft evaluation of draft technical regulations viewed on the 20th of January, 2010 at the expert committee. 
Special opinion:

Expert review of the Draft and the submitted documents was being executed on a tight schedule due to the fact that the Draft and the attached materials were submitted on the 15th of January, 2010. 

Consider that in its work the committee did not observe due regulations provided by the provision on establishment and work of expert committees for technical regulation (adopted by the RF Government Ordinance dated the 21st of August, 2003, №513). 
On the substance of the proposed draft technical regulations “On sea transport and the related infrastructure safety”
Conclusion 1. Draft technical regulations “On sea transport and the related infrastructure safety” correspond to Federal law “On technical regulation” dated the 27th of December, 2002, №18-ФЗ.

Expert opinion: the provisions of draft technical regulations contravene the following principles of technical regulation stated in article 3 of Federal law “On technical regulation” dated the 27th of December, 2002, №184, with the latest changes dated 2007:
· The principles of technical regulation stated in the Regulations do not correspond to the state of national economy, as well as to the technological level;

· Contravene the principles of:
integrated system and rules of accreditation
unity of rules and research (testing) methods and measurements when carrying out the procedure of obligatory conformance evaluation 

unity of technical regulations requirements application irrespective of deal versions

inadmissibility of restraint of competition when carrying out accreditation and certification

inadmissibility of combining state control (supervision) body authority with certification body authority
inadmissibility of combining accreditation and certification authority of the same body
inadmissibility of non-budgetary financing of state control (supervision) body for monitoring of compliance with technical regulations requirements
inadmissibility of vesting with the same authority at the same time two or more state control (supervision) bodies for monitoring of compliance with technical regulations requirements.
· Contravene the basic concepts stated in № 184 ФЗ, article 2;

· Application of “classification” concept substitutes the basic concepts specified in the law on technical regulation, such as “accreditation”, “conformance evaluation”, “certification”, “certification system”, “standard”, “standardization”, “set of rules”, “schemes of confirmation of conformity”, “form of confirmation of conformity”. The draft regulations do not define “classification” concept. 
In accordance with the common terminology, “classification” is “the procedure of test objects grouping or the procedure of observation in accordance with their common features”.
Under “Merchant Marine Code” (hereinafter referred to as MMC 73), article 23 and 24, “classification” is the procedure of rating of self-propelled vessels with power not less than 55 kW and non-self-propelled vessels which are less than 80 tonnes.

How can this be associated with the concepts stated in the law on technical regulation?

International Convention for the Safety of Life at Sea SOLAS 74 does not provide mandatory requirements for classification of ships. In the world practice classification of ships is being carried out on the voluntary basis, and a ship owner can choose a classification society and the class which the vessel will belong to. The state does not intervene into this process.
Thus the concept of voluntary appliance of the standards and the concept of obligatory implementation of the Regulations requirements in these Regulations are confused. Classification can not be the confirmation of vessel conformity to the requirements of international conventions which specify requirements for safety of navigation.

· In accordance with MMC 73 in Russia the body for technical supervision and classification, Russian Maritime Register of Shipping (RMRS), is established. The Regulations specify the body for classification of ships. But in point of fact both documents authorize RMRS to render paid services on the sea transport in the conditions of complete monopoly not only for safety evaluation, but also for quality evaluation. For example, in accordance with article 7.1.5.5 of the Regulations “materials, items and equipment for vessels are permitted to be mounted only if the certification issued by the ship classification body is available” the concept “materials, items and equipment” includes the most part of what is applied in construction and operation of vessels. 
Thus, materials, items and equipment which do not pose a hazard to human, environment and property and should not fall under the requirements of obligatory certification, will fall under technical supervision by RMRS. Taking into account the fact that the only body for classification renders paid services and has an interest in increasing of its income, it will inspect and certify all the materials, items and equipment, applied in construction and operation of vessels. Not only materials, items and equipment, but also enterprises engaged in designing and manufacturing of materials, items and equipment will fall under the inspection. In other words, these technical regulations will work to benefit of RMRS and will allow it to charge both for safety evaluation, and for quality evaluation. 
The same things, but in a less degree, concern conformance evaluation of infrastructure related to sea transport. In draft Regulations there is the definition of “head center” which substitutes the concept of certification body or expert organization, and in point of fact will carry out commercial activities, force services on subjects of sea transport and the related infrastructure, managing subsidiary field centers. Moreover, there are no specified requirements for transport infrastructure facilities which will allow the head center to determine the volume of services and their cost, keeping other expert organizations and certification bodies out of the market. Besides, in the Annex to the Regulations “head center” vests itself with exclusive authority to develop training programs and to train heads of organizations. These provisions of the Regulations contravene the RF Government Ordinance dated the 20th of August, 2009, № 689 “On approval the rules of accreditation of subjects and organizations brought to control measures by state control (supervision) bodies and municipal control bodies”. 

On this issue attach the special opinion (see Annex “On Annex 8 to the draft technical regulations “On sea transport and the related infrastructure safety”).
Adoption of this version of technical regulations will automatically result infringement of “inadmissibility of restraint of competition, providing equal conditions for persons pretending to obtain accreditation” principles.
In accordance with item 3 of article 7 № 184-ФЗ technical regulations should contain “list and/or description of objects subjected technical regulation and the rules for their identification”.
The Regulations contain neither clear definition nor description of sea transport objects and infrastructure facilities.
In accordance with requirements of MMC 73 and SOLAS 74, vessels have clear name, definition, and the minimum tonnage or the minimum engine power should be indicated for those vessels which are covered by the aforementioned Code and Convention. It is impossible to specify which vessels are covered by these Regulations, although the Regulations over and over quote SOLAS 74, MMC 73 and RMRS Rules. The Regulations do not specify which part of these Regulations covers the vessels flying the flag of a foreign state.
In accordance with the provisions of chapter 8, state control in respect of facilities of sea transport infrastructure is to be carried out by 11 supervisors. These Regulations describe authority of 11 supervisors which contravenes the principles of technical regulation “on inadmissibility of vesting with the same authority at the same time two or more state control (supervision) bodies for monitoring of compliance with technical regulations requirements”.
Conclusion 2. Draft technical regulations “On sea transport and the related infrastructure safety” meet national economy interests.
Expert opinion: the provisions of draft technical regulations “On sea transport and the related infrastructure safety” contain provisions which do not meet national economy interests and prevent creating conditions for fair competition on sea transport and the related infrastructure.
These Regulations will be impediment to studying and application of international standards applied in international marine industry. It will become a barrier for projectors, shipbuilders and ship owners. 
The Regulations represent a failed attempt to apply international rules for national regulations. Many provisions taken from SOLAS Convention were distorted, rephrased and thus lost common sense. In all probability, the developers of these draft regulations think that these regulations will never be applied, and no one will use them as RMRS has its own rules which will be applied when carrying out technical observation of vessels, technical supervision and classification of ships. Than follows the logical question: “Who needs these technical requirements randomly collected from international rules and regulations and distorted due to intervention of incompetent persons?” It suffices to quote fire safety requirements: item 2.5.1. “Firefighting system should perform one of the following tasks: 1. exclude fire development, 2. ensure fire safety of people, 3. ensure fire safety of valuable property, 4. ensure fire safety of people and valuable property at the same time” or item 2.5.2 “all the measuring means installed on firefighting systems and on fire-alarm systems, as well as means used for air monitoring, are to be checked and calibrated. The alarms should have fire safety certificates”. 

Commentary: in accordance with item 2.5.1., firefighting system can ensure only one of the tasks, for example, fire safety of valuable property, and fire safety of people the system may not to ensure. In accordance with item 2.5.2., on the whole vessel and on all the transport infrastructure facilities only the alarms should have certificates, there are no other mentions of fire safety certificates in the Regulations. 
Item 2.5.7.18: “paints, lacquers and other finishing materials used for indoors exposed surfaces should not produce too much fume and toxic combustion in conditions of high temperatures”.
Commentary: what high temperatures are meant? According to the author “paints, lacquers and other finishing materials” can produce fume, but not too much. 

For example, item 2.13.5.8. of division “Requirements for preventing hazards associated with vessel construction” states that “optical transmission degree of glass used on navigation bridges should be not less than 75%”.

How will the manufacturers of ship glass meet the requirements of these Regulations?
Or requirements to ship maneuverability: “ship maneuverability should meet IMO requirements (standards for maneuvering qualities of vessels).

First of all, all the standards have an advisory character, and it is not well understood how shipbuilders will apply these requirements.  
And there are enough such examples. 

It is also unclear where the terminology used in the Regulations was taken from. For example, in all the international maritime conventions, in MMC and other regulatory documents related to the sea transport, sea industry subjects are defined as “ship owner”, “crew”, “team”; the word “operator” could be used only by the person who has no concern with sea fleet.
These draft regulations will misinform the whole transport industry and produce negative image of regulatory and legal framework existing in the Russian Federation. Neither the notes, nor the text of the document can define the role of this document in the system of regulatory and legal documents for sea transport safety ensuring.
Conclusion 3. Draft technical regulations “On sea transport and the related infrastructure safety” correspond to the level of material and technical basis. Legal framework existing in the Russian Federation allows carrying out control of the requirements specified by the technical regulations. 
Expert opinion: legal framework existing in the Russian Federation is in conflict with the requirements specified by these technical regulations. 
Conclusion 4. Draft technical regulations “On sea transport and the related infrastructure safety” correspond to the level of scientific and technical development, contain no redundant rules preventing scientific and technical progress.
Expert opinion: Draft technical regulations “On sea transport and the related infrastructure safety” contain redundant rules which retard the development of sea transport.
Attribution of engineering (including investigation), manufacturing and construction of vessels to the controlled processes; formalization of the system proposed by the technical regulations providing carrying out inspection of each item of shipboard equipment and materials by classification body is non-alternative and redundant as compared with the international practice.
Such approach will lead to increasing of sea vessels cost, loss of efficiency, and accordingly to non-competitiveness. 

Conclusion 5. The draft regulations under consideration correspond to universally recognized regulations and rules specified in the corresponding international documents.
Expert opinion: provisions of draft technical regulations “On sea transport and the related infrastructure safety” contain some points which do not correspond to universally recognized regulations and rules.

We do not know any legal document which would cover both vessels designed to perform international shipping, and infrastructure, such as transshipping complexes, mooring berths, etc.
Due to the fact that vessels and sea transport infrastructure facilities are being engineered, operated and scrapped under absolutely different national rules and agreements, it is impossible to combine the requirements in one legal document.
Technical regulation of vessels designed to perform international shipping is being executed on the basis of international maritime conventions, agreements, codes, recommendations and international and national standards. At the same time, engineering, operating and scrapping of sea transport infrastructure facilities first of all is based on regulations and requirements of national industrial safety legislation and regulated by the provisions of the national legislation. 
The Russian Federation has ratified the most of part of international conventions and agreements on safety shipping. These conventions provide sharing of powers between State government bodies (Administrations) supervising international conventions compliance with the requirements of the national legislation and the organizations which exercise functions of conformity assessment (testing, certification, accreditation, classification, etc.) on the commercial basis. These Regulations do not provide such sharing of powers, and, in point of fact, combines the functions of state supervision (control) which should be executed by federal authorities and should have budgetary financing and the functions of the admitted organizations carrying out its activities on the non-budgetary basis.
In my opinion, before issuing the technical regulations for sea transport and the related infrastructure, it is essential to bring Merchant Marine Code in line with the law on technical regulation, to share the requirements for sea vessels and the related infrastructure by putting them into different regulations, and to understand what results the Government of the Russian Federation wants to see from adoption of these technical regulations.
Ready to concretize my opinion and expert opinion on each item of the draft regulations, but it will need time.

Member of the expert committee for 
carrying out expert appraisal of technical 
regulations “On sea transport and 
the related infrastructure safety”                                                                        M. I. Ognev
